
STATEOF DELAWARE
 

PUBLIC EMPLOYMENTRELATIONSBOARD
 

IN RE:	 MILFORD LIMITED Rep re senta tio n Pe ti tion 

CONTRACTPERSONNEL No. 94-11 -109 

A p p ea ra n c es 

Tere sa C. Fariss, Esq., Young, Conawa y, Srarga tr & Tayl or, f or Milf ord Educa tion As sn . 
James D. Griffi n, Esq., Griff in & Hackett . f or Milf ord School Di strict 

JURISDICTION 

The Mi lfor d School District (hereinafte r "District" or "Respondent") is a publ ic 

schoo l emp loyer within the mean ing of Section 4002(0), of the Act. The Milford 

Educ ation Associ ation, DSEA /NEA (here inaft er "Associat ion " or "Pe ti tio ne r") is the 

exclus ive repr e sent ative o f th e ba rg ainin g unit of th e Di stri ct 's cer tificated 

professional employee s within the mea ning of Section 40020) of the Pub lic Schoo l 

Employme nt Rel ations Act , 14 DeLe , Ch . 40 (Supp. 1990, hereinafter "Ac t") . 

BACKGROUND 

The Milford Sch ool District curr ently e mplo ys approximat e ly 155 limit ed 

co ntract posit ion s es sen tially in th e fo llowi ng areas : (I ) in te rsc ho las tic and 

int ram ural ath let ic coa ches ; (2) adv isor s to stude nt c lubs and ac tiv itie s suc h as 

yearbook, band , s tudent cou ncil , p rom and the schoo l ne wspaper ; (3) dep art ment 

chai rper son s; (4) after-sc ho ol ins tru ct ion for talented and gi fted ele men ta ry 

stude nt s; and (5) miscell an eous othe r po si tion s such as comp uter lab orat or y 

supervisor. audio -vis ual direc tor an d deten tion hall superviso r. 
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The Petiti oner seeks to add the limited contract positions which are currently ) 
unr ep res ent ed to the exis ting bar gainin g unit comprised exclu sively of certificated 

pr o fe ssi on al employ ees (essenti all y tea ch er s) within th e Milford Education 

Associ ation . The peti tion is properly supported by cards bearing signatures of at 

least 30% of the limite d contract personnel, as requir ed by Section 40 II (a}, of the Act. 

The Distri ct opposes the Petiti on for the reason that limit ed contract position s 

are not appropriate fo r inclu sion in a bar gainin g unit of ce rtificated prof essional 

e mp loyees . 

Fo llo wing thr ee (3) days of hearin g, the parti es filed post-hearing briefs with 

the final brief recei ved on Novemb er 13. 1995. 

ISSUE 

Whe ther the limit ed co ntrac t position s In the Milf or d School Di stri ct are 

appropriate under the statutory criteria set forth in Sec tio n 401 0(d), of the Ac t for 

inclu sion in the cu rrent bar gainin g unit of ce rtificated profession al emplo yee s? 

~CWALPQSTI1ONSQFTHEPARTWS 

A ssoc ia tion: 

Similari ty of Duti es. Skills and Workin c Condi tions: 

Th e Associ ati on argues that the two (2) groups of employees share strong 

similari ty in the duties, skills and workin g conditi ons. In support of it s position . the 

Associa tion cites the following factors: (I ) student contact in acti vitie s related eith er 

dir ectl y or indir ectl y to the academic curr iculum or in coo rd inat ing academ ic 

ac tivities; (2) a pref erence that tea cher s fill limit ed contract position s; (3) most 

limit ed contrac t positions are fill ed by certificated teacher s who are memb ers of the 

existing bargainin g unit ; (4) teaching skills are required in most, if not all , limit ed 

contr act posi tions; (5) both groups are paid at least in part from local fund s; (6) both 
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groups perform responsibilitie s outside the regular school day; and (7) bo th groups 

work primarily on the schoo l premi ses. 

History and ExteOl of the Employ ee Orc-anizatjon : 

The Associati on maintain s that it ha s attempt ed for years to bargain on behalf 

of the limited contract employe es, withou t success. 

Recommendation s of the Parti es Involved : 

The Associ ati on maintain s that most of the empl oyees holding limited contract 

position s are alread y teacher s in the profes si onal e mployees' bargaining unit and 

de sire to be repre sented by the Associati on in sofar as their limited contract 

respon sibiliti es are concern ed . 

Effects of Over fraimentatjon : 

Th e Association maintain s that becau se the Distri ct already bar gains with 

thr ee (3 ) bar gainin g units , abs orbing the limit ed cont ract employ ees into the 

exi sting unit of teachers is preferable to creating a fourth unit. The logic of doing so 

is furth er supported by the fact that most of the limited contract employee s are 

already in the existing unit. 

Such Other Factor s as the PERB Deems Appropri ate: 

The Uni on maintain s that almo st eve ry othe r school di strict in the Stat e 

bargains about limit ed contract positions as part of its negotiation s with teachers. 

Di str jct : 

Dis similarity of Skill s. Duties and Workjn c- Conditions 

The District argu es that the limited contract employees : (I) perform their 

respon sibilitie s outsid e the standard 7 1/2 hour schoo l day; (2) are casua l or sea sonal 

and hir ed only for the durati on of the activit y involv ed; (3) are paid exclu sively from 
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local fund s; (4) are creat ed by Board policy and are discretionary ; (5) are paid by , 
Board policy; (6) are not involved in the delivery of instr uction rela ted to subject 

areas taught durin g the regular schoo l day ; (7) are not required to be certified; (8) 

are prim aril y in volved in admini steri ng int er scholastic and int ra mural athle tic 

pro gr ams; (9) are not requi red to attend in- service training; (10) are not requ ired to 

attend prof essional staf f meetin g s; (II) are not in volved in moni toring stu dent 

pro gres s or grading perf orman ce in curricu lum based instru ction ; (12) recei ve no 

frin ge benefit s ; do not work with a profe ssio nal employee ; (1 3) are not forma lly 

evaluated ; ( 14) arc hired for less than a full year; and do not renew ann ually; (15) are 

not requir ed to perform the minimum duties requir ed of teachers ; and (16) do not, for 

the most part , have j ob descripti ons. 

History and Extent of Empl oyee Or!:"anization : 

The District argu es that until the Act was amended in 1989, to includ e support 

personnel, a footba ll coac h was not considered to be a professional position . Leone v , 

Kimmel, Del. Sup er, 335 A.2d 290 (1975 ). Consis tent with the Le one decis ion . limited 

contract po sit ions wer e excluded from the profe ssional barga ini ng unit by the 

recogni tion clause of the coll ectiv e bargaining agreement. Con sequently , there is 

no bargaining hi story in the Milford School Distri ct supporting the incl usion of 

limi ted co ntract position s in the barga inin g unit of prof essional emplo yees. 

Recommendations of the Part ie s Involved: 

Th e Di stri ct argu es that becau se of di ssimilar intere sts and the absence of 

cur ricu lum based instru ction limit ed c ontrac t position s are no t appropriate for 

inclu s ion 10 the ex is ting bargai ning unit compri sed exclusiv ely of certifica ted 

profe ssi onal employe es . 
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Effec t of Oye rf rai me ntatjo n: 
I 

The Dis trict argue s th at beca use of the la rge number of lim ited co ntrac t 

po sitio ns and th ree (3) exis t ing bargainin g un it s in clud ed wit h in one (I) 

con solidate d co ntract , overfragm en tatio n is no t a factor. 

Such Otber Fac tQrs as the PERB Deems Appropriate: 

The Di stri ct mainta ins that the othe r pub lic school di stri ct' s whi ch nego tiate 

on behal f- of lim ited con tract posit ion s do so on a lim ited bas is primari ly re lated 10 

sa lary inc reases . In Milford , increa ses fo r limit ed contrac t posi tion s historicall y are 

the sam e as tho se of the profes sional emp loyees. 

OPINION 

Prior to Ju ly , 1989. the jurisdi ction of the PERB under the Public Sc hoo l 

Emp loym ent Relation s Act , 14 Del.C , Ch. 40, exte nded excl usi vely to ce rt ifica ted 

pr ofe ssional empl oyee s of the State' s publi c school distri c ts excl uding ad min istra to rs . 

In 1990. coverag e of the Act wa s expa nde d to inclu de "any emp loyee of a pu blic 

school employe r except public school adm inistrators and co nfi dential e mployees of a 

publi c school emp loyer ... " Sectio n 40 10(d) of the Act. sets fort h the statutory crite ria 

for determin in g the sco pe of an approp riate ba rga ining unit. Sect io n 40 I 0, 

Ba[ea ini n~ Uni t De te rm ination , prov ide s, in re leva nt part: 

(d) In making it s determinatio n as to the appropr iate bargain ing un it , 
the Board or it s des ignee sha ll co nsider such factors as the similar ity of 
du tie s, ski ll s and work ing cond it io ns of the em pl oyees invol ved ; th e 
history and exte nt of the emp loyee orga nization; the recommend ati on s 
of the part ie s involved ; the effe cts of overfragmenta tio n of ba rga ining 
un it s on the effic ient admi nist ra tion of governme nt; and such ot her 
factors as the Board may deem app ropr iate ... 

Sub seq uent to 1989, the PERB has co ns ide red three (3) petitio ns seeking to 

incorporate non-ce rtified suppo rt perso nne l int o existing ba rga i ni ng uni ts o f 
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ce rtified profes siona l employees. Each of these cases. cited by both the Associ at ion 

and the District in support of their respect ive positions , is summarized below: 

In Lake Forest Ed. Assn. v. ed t of Ed" (DeI.PERB, Rep . Pet. No. 91-03-060 (1991» , 

the Ass ociati on pet itioned the PERB to combine an ex is ting bargaini ng un it 

comp rised of secretaries, c lerks. custod ians and aides with the ex is ting ba rga ining 

uni t of certificat ed profess iona l employee s. 

Th e ev idence in the Lak e For est case es tablished that signif icantly diff eren t 

dutie s. skills and qua lifications we re requ ired of the profession al and cla ssifi ed 

employee s. The deci sio n refe renced d iffe rences In the reportin g re lations hips, the 

evalua tio n process. job sec urity. tenu re, basis and meth od of payment. 

Th e di vergent gro ups o f e mployees whi ch the pe ti tio n sought to mer ge 

received parti cular atte ntion . In rej ect ing the petiti on . the hearing offi cer 

concluded that : 

Many factors impac t the dete rmi nation of an appropria te unit and none 
alo ne is dete rmi native. Of pa rt icular impor ta nce whe n g rouping 
emp loyees togeth er into an approp ria te barga ining un it is th at they 
share similar respon sibiliti es. duties and skills. Th ese fact or s are 
ent it led to eve n gre ater weig ht whe n th e issu e i nvo lves th e 
int ermin glin g of pr of essi on al and non-p rofessional employees. It is 
these cons ider ations which ace crit ica lly lackin g when comparing the 
profession al and class ified e mployee s whom the Assoc iation see ks to 
combine into one bar gainin g unit. 

In a decision issued on January 3 1, 1991, the Board for the first time com bined 

ce rt ificated p rof essiona l e mployee s and cla ssifie d emp loyee s into one ba rgaini ng 

unit. Kent Counly Vo-Tech Special Ed. Instructional Aides. DeI.PERB, Rep . Pet. No. 91­

06-065 ( 1991). The Association petitio ned the PERB to includ e five (5) unorgan ized 

Special Edu ca tion Instructio na l As si sta nts in an exist ing unit of ce rtificated 

professional emp loyee s. The Distri ct oppo sed the petit ion essentia lly for the reasoo 
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that the dissimilarities of the two (2 ) g roups of employees far outweighed the 

s imil a ri t ies . 

In approving the petiti on , the hearin g officer de termined that the as sistant s 

play ed an important rol e in facilitating the learnin g pro cess. The teache rs and 

as sistant s worked side by s ide as an inst ructiona l team providi ng instruction and 

guidance m small group settin gs whe re the need s of the students were be st met. 

The y shared the same student contact hour s plannin g and lunch period s, and work ed 

the same 185 day schedule. Both monitored student achievement in academi cs and 

co nduc t and were respon sible for a variet y of in stru ct ional task s includin g 

rei nforcin g le ssons an d sk ills, admini sterin g and grading te st s and rec ordin g 

inform ation on individua l dai ly intera cti on report s for each student . 

Bec au se o f th e sm a ll numb er o f in stru cti ona l aide s i nvo lve d, 

overfra gmen tarion was not a con cern . 

In the matter of Cae sar Rodn ey Instructi onal Aid es, DeI.PERB , Rep. Pet. No. 92 ~ 

03~070 (1992 ), the Association sought to include in the existing bargai ning unit of 4 10 

prof essional employe es 43 unorgani zed instru cti onal aid es . Th e Distr ict oppo sed the 

petiti on claiming that: (1) teac her s supervis e the aid es and were, th erefore , 

inappr opriate for inclu si on in the same unit ; and (2) the skills, dutie s and j ob 

re spon sibilitie s of instructional aide s were substantially different fro m those of the 

cert ifi cat ed profe ssiona l employ ees. 

After deter minin g that the teacher s were not supe rvisors within the meanin g 

of Sec tion 4002 (q) of the Act and , therefore, prohibit ed from being in the same 

bargaini ng unit as the aides , the Boa rd ruled that a bar gainin g unit of profe ssi onal 

employees and instru ctiona l aid es was appropriate , under the Act. Noting that the 

petition was filed exclus ivel y on behalf of the instructiona l aides, the hearing o fficer 

1307
 



reli ed pr imari ly up on the di scu ssion in Kent C ount y (S u p r a ) co nc ern ing th e 

simila rities of dut ies, skills and working conditions of the two (2) groups. 

To fu lly add ress the issue presen ted in the curre nt mat ter , it is nece ssary to 

consid er the make-up o f the 155 limit ed contract positio ns 10 the Milfo rd School 

Distri ct which the Associat ion seeks to merge int o the exi sting unit of profe ssional 

employees. Appr oxim ate ly 89 involve int ersch olasti c or int ramur al athl et ic s , 22 

( inc ludi ng 16 Depart ment Chai rpe rso ns and 6 instructo rs for tal ented and g ifte d 

stude nts in the ele menta ry schoo ls) invol ve areas re lated to the acade mic curric ulum 

offe red by the Distri ct , involves Latin , a foreign language (Latin) not offe red by 

the District and the remain ing 43 for the most part are club and ac tiv ity advisors . 

One hundred and twenty-seven (127) of the 155 limited contract posit ions are held by 

t ea ch er s . 

To date, only in Ken! Vo- Tech (S up ra) and Caesar Rodney (S upra) has the PERB 

app roved the in clu sion o f un cert ifi ed support e mp loyees approp ria te 10 a 

bar gaining uni t co mp rised excl us ive ly of ce rtif ica ted profess io na l e mp loye es. In 

ea ch case, the support e mployees we re instr uction al aides who , together with the 

teacher, were an integra l part of cla ssroom management and the instructi on . 

Th e Ass oc iation and the Distr ict compare and di sti ngui sh suc h o ther j ob 

char acte r is tics as th e ho urs of perf orm ance. place of pe rf orm a nce, meth od of 

payment . pe rfo rma nce appra isals and chai n of com mand. Whil e these ind icia bear 

upon appro pr ia te ness the c ri tica l det er min ati on . es pecia lly wh e n ce rt if ica te d 

prof ession al e mployees and uncertifi ed c lassifie d employees are invo lved is "the 

similar ity of responsibilities , duties and skills." Kent vo- Tec h (Supra ) 

Th e fact tha t tea cher s are pref err ed when fi ll ing limited cont ract positi on s 

and that in the Milf ord Schoo l Distri ct most positi ons are held by teach er s doe s not 
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mean that the tw o (2) gro ups are appropriat e for inclu sion in one bargaini ng unit. 

In det erm inin g an ap prop ri ate unit, the rele vant j ob conte nt rather than the 

qualificat ions of the inc um bent employees is controlli ng. 

In decid ing Leone v. Kim mel (Sup ra ), Chance llor Chri stie observed that "...it is 

doub tful that an ass istant high schoo l footb all coach is a professional per son while 

ac ting within that capac ity. At best, this work is a form of avocation as to which 

the re are ..no formal qualifi cation s." Alth ough Leone y. Kimm el was decided prio r to 

enac tmen t of the Public Sc hool Empl oyment Rel ati ons Act , the obs erv atio ns of 

Chancell or Chr istie are still valid and apply equ all y to other sports, as well. His 

concl us ion is parti cul arly signif icant since 89 of the limited contrac t perso nne l, or 

57% of the limit ed contr act em ploye es in the Milfo rd Schoo l Distric t, are in sports­

related pos it ions. 

Num er ou s exhi bits we re submitted by th e part ies includin g sa mple j ob 

descripti ons, Board poli ci es, sam ple limi ted co ntrac t form s, limi ted co ntrac t sa la ry 

schedules, a li st of individu al limit ed contract positions and more. Employe r Exhibit 

5, Min im al Job De script ion For Tea chers , is parti cularly inf orm ati ve. Sec tion A, 

Minimum Duties <Teacher s) , provides, in relevant part: 

9.	 Ab ide by Distr ict adopted in stru cti on al prog ra m objec tives (if 
app lica b le). 

10.	 Use ev aluatio n te chniqu es to mea sure student p[Q~re s s based on 
Dist rict adopted instru cti onal prog ram objec tives (if app licab le). 

12.	 Use ge ne ra l pr esc ri pt i ve pr ocedur e s base d o n di a gn osti c 
inform ati on (if applica ble ). 

13 . Use appropr iat e tr e atm en t techni ques (i ns tr uc tio na l act iv itie s) 
ba sed on pri or general description (if applica ble). 

14 .	 Use vari ou s to, pl annin g 
cla s sr oom meth od s and 
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communi cation s of subject matter ) which are intended to st imulate 
students conce ro in ~ their acad emi c wQrk. 

15.	 Use variou s tec hniques (suc h as, but not limit ed to . planning , 
class roQ m mana &ement tec hniques, instru ct ional method s and 
communica tions of subjec t matter ) which are int ended IQ st jmu late 
students cQncern jni their schQol behaviQr. 

(Emphas is add ed ) 

These IDIOImum duti es serve as examples of the prim ary diff er ence betw een 

instr ucti onal and the majorit y of the lim ited cont rac t positio ns. Tea ch er s are 

primaril y responsible for the inte llec tual and soc ial development of stude nts . Th eir 

responsibi lities are, for the most part, curr iculum driven acc ord ing to sta te mand ate. 

Not only do teacher s furth er aca demic pur suits through teachin g, they also monitor , 

eva luate and test stude nts in their pursu it of acade mic achi evement. 

The limit ed contrac t personnel volu ntari ly panicip are in a spec ia lized area on 

a limit ed basis at times ot her than during the normal schoo l day . Th e program s 

offe red are neith er requir ed nor are they curriculum driven. Rath er the number 

and typ e of ex tr a-c urriculum positi ons to be offe red eac h yea r are at th e sa le 

discreti on of the Distri ct. For the most part , academic achie vement is not the primar y 

motivatio n for particip atin g students. Nor are the students monitor ed, ev aluated or 

tes ted in orde r to det ermin e and evaluate their progress and degree of achie vem ent. 

Simply put, th e si milari ty in duti es , skills and respon sibil itie s of the 

pr ofessional and limited cont ract positions do not outwe igh their dive rs ity so as to 

j ust ify co mbining them in a sing le bargainin g uni t. 

Nor does the hi stor y and exten t of employee organiza tion warrant joinin g 

these two (2) groups of emp loyees in the same bargaining unit. The re are currentl y 

thr ee (3) ba rgai ni ng unit s in the Mil ford Sch ool Distri ct : ( 1) certi fi cat ed 

pr ofessi on al employees; (2) te acher assi stant s ; and (3) c us tod ia l/ maintena nce 
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employees . A ll three (3) uni ts are co vered by one ( I) co nso lida te d collec tive 

barga ining agreement betwe en the Di st rict and the Association . The firs t ten (to ) 

art icle s of the cu rrent agreement are ge ne ric in natur e and apply to all three (3) 

bargaining unit s . They includ e: Preamb le ; Dura tion of Ae reem e nt ; NeeQtia tj oD o f 

Succe ssor Ae reem ent; Under stan dine of Partie s; Gri eva nce Pr o c ed u re ; Non ­

Di scrimi na tion ; Liai so n C o mmi tt ee ; Riebt s of Milfo rd Educa tio n Assoc iatio n; 

M ana eem ent Riih ts; Emp loyee Personn el File s; and. Deduction fro m Sa lary . 

The rea fter , the provisio ns co nce rn ing eac h uni t ar e se t fo rth in se par ate 

sec tions . The art icle s appear ing in that portion of the Agree ment en ti tled "Teachers" 

include: Recoenitjon ; Te ach er Fa cili ti es ; Emp loyme nt Statu s Info rm ation ; Teach er 

H ours ; Vacancie s ; Red ucti on 10 Force; Tea ch er Eva luation; and. Tea c her s' Righ ts. It 

is readi ly appar ent that few, if any. of these provisions, as cu rrent ly draft ed . appl y to 

the limi ted contra ct positi ons. Th erefore. placin g the limit ed co ntrac t positi ons int o 

the professional ba rgainin g unit would only co mplicate the bargainin g process . 

It is more logical for the limited co ntract po si tion s to con st itute a fourth 

bargai ning unit and for the par tie s to negot ia te a co llec tive barga ining ag ree me nt 

add ressi ng th e needs of that part icul ar group of emp loyees rather than to attempt to 

int egr at e the lim ited co ntrac t po sit ion s into an ex is ting co ll ec t ive bar gainin g 

agree ment the ter ms of which are , to a lar ge extent. inappli cable. 

DECISION 

For th e rea son s se t forth ab ove, it I S det ermi ned that the petition for 

bargaining unit of professional and limited co nt rac t position s in the Milford Sch ool 

District fai ls to satisfy the criteria se t fort h in Section 4010 (d), of the Act. 

The Petiti on is . therefo re. de nied . 
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IT IS SO ORDERED.
 

Is/Cha rles D. Lon ~, Jr. Is lDebQra h L. Mu rray -Sh errard 
Execut iv e Dire ctor Princip al Ass is tant
 
Del. Publi c Employment Relations Bd . Del. Publi c Emplo yment Relat ions Bd .
 

DATED: FebruaO' I , 1996
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